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TAXES AND THE CONSTITUTION. 



One of the principal objects of the Constitutional Convention, soon to 
assemble, is to so change the organic law that the expenses of the State 
government may considerably be reduced. The affairs of the State, 
it is said, can be efficiently administered by a simpler organization of 
the government, requiring a less number of officials than is now deemed 
necessary. Directly connected with this problem is the one of raising 
revenue to meet the expenditures of the new organization, whatever 
they may be — the ancient, ever-vexing, difficult question of taxation. 
It is superfluous to dwell on its importance and concern to every in- 
terest and every person; they can be learned from history or realized 
by experience. 

To establish a system of taxation which is at once equitable and 
efficient, bearing upon each according to his ability and obligation to 
pay, and which will also produce revenue sufficient to defray the cost 
of government, constantly increasing, is the most intricate problem 
that now confronts modern statesmanship. Both the Federal system 
and those established in our several States, differing as they do, are as 
far from approaching its solution as any that could be devised. 

With the subject of Federal taxation it is not the purpose of this 
paper to deal; its object is to suggest a change in our constitutional 
provisions relating to the subject that will allow the legislature to 
formulate tax laws more nearly approximating to the desired ends of 
equality and uniformity than do our existing statutes. 

The present Constitution of Virginia provides, Article X : 

Sec. 1. Taxation, except as hereinafter provided, whether imposed by the 
State, county, or corporate bodies, shall be equal and uniform, and all property, 
both real and personal, shall be taxed in proportion to its value, to be ascertained 
as prescribed by law. No one species of property, from which a tax may be col- 
lected, shall be taxed higher than any other species of property of equal value. 

Sec. 3. The legislature may exempt all property used exclusively for State, 
county, municipal, benevolent, charitable, educational and religious purposes. 

Similar provisions are to be found in the constitutions of most of the 
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States, and they have been deemed mandatory on the legislature to so 
frame the tax laws as to comprehend all kinds of property, whatever 
may be its nature. Naturally under these provisions of equality and 
uniformity enjoining universal assessment, the power of the legislature 
to select certain classes of property for taxation and exempt others is 
not well defined. In some instances the courts have denied altogether 
such power of selection and exemption, except as to the property 
specifically mentioned as exempt in the Constitution. 

In Virginia the Court of Appeals (in a recent case, Whiting v. 
West Point, 88 Va. 905) has expressed a decided doubt if the legisla- 
ture, under the language of the Constitution requiring taxation to be 
equal and uniform and that all property shall be taxed in proportion 
to its value, has the power to make any exemptions. And, indeed, 
a natural construction of the words employed by the Constitution would 
seem to forbid any other conclusion. The existence of any authority 
in the legislature to exempt any class or kind of property from the 
direct operation of the tax statutes, being in doubt, and if such a power 
does exist, to what extent being undefined, it is essential that the 
Constitution soon to be offered to the people of Virginia for their adop- 
tion, should determine these important particulars. 

Statutes enacted in compliance with these equality and uniformity 
mandates of the Constitution are known as the general property tax : 
they constitute the distinguishing feature of State, municipal and local 
systems of taxation in most every State in the Union. Their aim is to 
comprehend and reach every species of property, both real and per- 
sonal; and of the latter kind, that of an intangible, incorporeal nature, 
as notes, bonds, certificates of stock, credits, etc., as well that of 
actual physical existence, as merchandise, furniture and all visible 
articles of trade, manufacture and customary use. The principle at- 
tempted to be carried out by such a law is, that no discrimination 
shall be made, or special privilege exist, either as to persons or things 
in selecting the objects and instruments of taxation ; that in proportion 
as one receives the protection of government in his person and prop- 
erty, he should contribute a greater or less amount, in the form of 
taxes, as his interests and property are large or small, to the support 
of the government. 

It is essential to any correct system of taxation that the attainment 
of impartiality and justice be kept constantly in view. Accordingly, 
the general property tax, based on the assumption that in order to tax 
equitably it is necessary to tax everything, assesses all property of 
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whatever kind and in whatever form in proportion to its value at a 
uniform rate. A reading of the Virginia statute (Acts of Assembly, 
1899-1900, page 1002) will enable one to realize the comprehensive 
ness and universality of assessment attempted by such laws. 

Now this theory of taxation seems just and plausible; yet the ex- 
perience derived from its practical working demonstrates that it is 
futile to accomplish its object of reaching everything and attaining the 
desired equality and uniformity; that it results in absurdities and in- 
justice, hampering industrial development and oppressing the citizen; 
and that it tends to create among the people a blunted sense of moral 
and civil obligation. The inherent defect in a law attempting to tax 
all property, especially personal property of an intangible character, 
is the impossibility of equally enforcing it. Under its administration 
a certain class of property owned by one man will often be subjected 
to double, even treble, taxation, while property of the same class be- 
longing to another man is allowed to enjoy entire immunity from its 
legal burden. The impossibility of ascertaining the quantity and 
value of the numerous articles of personal property in this day owned 
by the average household is obvious, unless the return of the tax- 
payer is accepted as true. And the impossibility is more apparent 
when merchandise, products of factories, goods in storage and process 
of transportation, stocks in trade are to be estimated and valued . If 
the statement of the person to be taxed as to value or amount is not 
accepted, what is the assessing officer to rely on ? his general opinion 
as to the value of the citizen's goods, or a personal inspection of his 
place of business, household and everything contained in both ? The 
first method would be the wildest guesswork, rendering liable the 
property of every individual in a community to arbitrary exactions 
based on conjecture or caprice. And how many thousands of univer- 
sal experts, in the valuation of the contents of houses, factories, stores, 
warehouses, would it take to arrive at a correct assessment by actual in- 
spection, visitation and appraisement? Stating the proposition ex- 
poses its utter impracticability. Nor is it likely an American com- 
munity would tolerate such an inquisitorial and harassing procedure. 
In practice, therefore, the assessor must in the main depend on the 
declaration of the tax-payer under oath. Yet it is well known that 
property of this kind to the value of millions evades taxation either 
because it is not returned at all, or if returned, is notoriously under- 
valued. 

But it is the attempt to reach intangible, incorporeal personal prop- 
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erty, such as notes, bonds, mortgages, certificates of stock and all the 
varied kinds of credit instruments developed by the complexity of 
modern business conditions, that the general property tax breaks down 
and exhibits most glaringly its inequitable operation and fiscal im- 
potency. This kind of property not only can be completely kept from 
the cognizance of the assessor, but "is, through a great variety of 
circumstances, constantly exposed to fluctuations in value, frightful in 
amount, and incalculable in their suddenness, and under the influence 
of which wealth vanishes as if by the wave of a magician's wand. It 
is offset or measured by indebtedness which may never be the same one 
hour with another; is easy of transfer, and, as essential to using, is in 
fact continually transferred from one locality to another, and from the 
jurisdiction of one State to the jurisdiction and laws of another and 
different State; is here to-day, gone to-morrow; is burned, sunk at 
sea, lost in mines, patents, railways, factories, trading associations, and 
in a thousand other different ways." 

It is but to be expected then that the testimony of commissions and 
individuals who have investigated the working of the general property 
tax in various States should invariably pronounce on its injustice and 
futility. The facte presented make one marvel at the persistency 
of sensible men in attempting the impossible, and show the average 
citizen to be humane if not upright; he would rather lie to the tax col- 
lector than shoot him. 

The remarkable productive and distributive power of the modern 
industrial world has caused within the past two generations a rapid 
and enormous increase in that portion of wealth called personal prop- 
erty; so that now, it is estimated by leading economists, the aggregate 
of such property in highly civilized, thickly populated countries ex- 
ceeds in value the land of those countries. Yet the amount of per- 
sonal property avialable for tax assessment, under the most searching 
of laws, seems to be decreasing, although there is an increase of popu- 
lation and in the value of land. Which anomalous fact may be source 
for commentary either on the morals of the public or the absurdities 
of taxation. 

The following extracts from the reports of investigators in several of 
the States ought to be impressive. Says Mr. David A. Wells: 

"In 1866, the valuation of the city of Cincinnatti, Ohio, for the purpose of 
taxation was, realty 166,454,602, personalty $67,218,101. In 1892— twenty-six 
years after — the tax valuation of the real estate of the city was$144, 708,810, while 
its personal property had decreased to $44,735,670; or, in other words, while the 
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personal property of Cincinnati returned for taxation in 1866 was greater than 
the returned amount of real estate, the amount returned in 1892 was only about a 
quarter as much as the real estate ; and yet during this quarter of a century the 
city of Cincinnati nearly doubled its population, and undoubtedly increased its 
wealth in a far greater proportion. In the city of Boston the value of the realty 
returned for taxation in 1868 was $287,635,800, and of personalty $205,937,300. In 
1890 the corresponding figures were, realty $619,990,275, personalty $202,051,525, 
a disproportionate gain of realty of $417,938,750. 

" In the State of Massachusetts in 1862 personalty was assessed at $309,000,000 
to $552,000,000 of real estate, or in the ratio of fifty-six per cent, of the latter. 
In 1891 the personalty was $556,000,000 to $1,679,000,000 of real estate, or in the 
ratio of thirty-three and a third per cent. That is, the personalty of the State in 
twenty-nine years increased only $243,000,000, while the real estate increased 
$1,123,000,000, or nearly five times as much in the same time. 'This simply 
means that more and more personal property, under the rigid tax system of 
Massachusetts, escapes taxation. The real estate cannot have increased in value 
without an increase in personal wealth with which to increase the demand for it. 
Real estate does not make a demand for itself.' In 1870 the personal property of 
the entire State of Massachusetts returned for taxation represented an average of 
$345 per capita. 

"It will be noted that the above exhibits represent the lengthened experience 
of the two States which adhere most closely to the infinitesimal theory of taxation; 
have a system of most comprehensive and explicit laws, framed by officials and 
enacted by legislators who believe in their theory, and a system of arbitrary ad- 
ministration that finds no parallel, except in thoroughly despotic countries, arid is 
wholly antagonistic to the principle of a free government 

" In Jersy City, N. J., the tax valuation in 1892 of realty was $78,176,000, and of 
personalty $6,539,750. In 1870 the valuation of realty in the city of Brooklyn, N. 
Y., was $183,689,000, and of personalty $17,559,980. In 1893 the corresponding 
valuations were $486,497,000. realty, $17,559,000 personalty; and of the latter only 
$7,078,000 was assessed against individuals, the remainder being property of banks 
and corporations. Of the entire property of Brooklyn taken cognizance of by 
its tax officials in 1893, only 1.35 per cent, of the whole was personalty proper. 

" In 1870 the entire value of the personalty of the city of New York, includ- 
ing bonds, jewels, pictures, furniture, bric-a-brac, etc., was put down by its as- 
sessors for taxation at $281,142,696; in 1893 the corresponding valuation was 
$370,936,000, of which less than half was personal estate proper, the remainder 
being various forms of corporate property, although it is reasonably certain that 
less than twenty men, residents of the city, held personal property in excess of 
this amount. 

"In 1870 the personal property of the entire State of New York returned for 
taxation represented an average of $99. 13 per capita. In 1893 this average had 
fallen to $68.75 per capita." 

California, in 1879, enacted most stringent and inclusive tax statutes. 
Says an investigator: "If the assessment returns are to be believed, 
in nine-tenths >of California there is not a pound of butter; in four- 
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fifths of the State the sheep do not produce any wool; fifty counties 
have quantities of beehives, but only four have any honey; personal 
property is vanishing from San Francisco; loans of money are becom- 
ing unknown in the restof the State; bonds of cities and municipalities 
of all kinds are not held within the State to an amount equal to one- 
sixth of the county bonds outstanding alone; and finally, money has 
been smitten by a pestilence, two-thirds of all that there was before the 
adoption of the Constitution having already taken to itself wings." 
. . . . " In 1880, before the new laws became operative, the city 
of San Francisco paid taxes on a valuation of $68,586,000 of personal 
property not money, and on $19,747,000 of money at interest ov other- 
wise. In 1886, after the law had been operative for five years, it paid 
on a valuation of $48,705,000 of personal property, a decline of one- 
third, and $6,188,000 of money, a decline of two-thirds. In 1894, 
after the law had been in operation for fourteen years, it paid on a 
valuation of $56,130,000 of personal property, a decline of $12,454,- 
000, and $7,100,000 of money at interest, a decline of $12,647,000. 
For the whole State in 1872 personal property was assessed at $220,- 
000,000; in 1897 at $164,000,000, while in the same fifteen years 
real estate rose from $417,000,000 to $791,900,000." It was naturally 
supposed that the new constitution would have great influence in 
increasing the assessment of personal property in the form of tangible, 
visible merchandise, and of bonds and credits. But the assessors of 
San Francisco found less of merchandise to tax in 1886 in that city 
than they did in 1880; and less in 1894 than they did in 1880, while 
the value of bonds returned by its citizens declined from $2,311,000 
in 1880 to $449,000 in 1886. The total increase in the valuation of 
merchandise for bonds and credits for taxation in the fourteen years 
from 1875 to 1889 was less than one per cent." 

Ohio has one of the most searching, minute systems devised by any 
State. From a report of a commission appointed to examine into its 
workings the following is obtained : 

"The laws of Ohio require that all moneys owned by its citizens 
shall be annually returned for taxation. For the whole State the tax 
commission reports that there was on deposit in the year 1892 to the 
credit of individuals in national, State, and private banks, and exclu- 
sive of moneys re-deposited by one bank with others, at least $190,000,- 
000, ' and probably a much larger amount.* Of this $190,000,000, 
there was returned in 1893 for taxation a little over $38,000,000. In 
connection with this experience the commission calls attention to the 
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following other extremely significant facts : ' Of this estimate of $190, - 
000,000, about $128,000,000 was deposited in the banks of the five 
counties containing the cities of Cincinnati, Toledo, Cleveland, Day- 
ton, and Columbus. These same counties, however, returned for taxa- 
tion only $6,088,096, while the remainder of the State, having about 
$70,000,000 in bank deposits, returned over $32,000,000. In the 
spring of 1892 there were on deposit in the various banks (national, 
State, and savings) of the city of Cleveland about $63,000,000. Of 
this money there was returned in that year only $1,800,593; and 
about half of this sum was derived from the townships outside of the 
city.' 

"The final conclusions of the commission were that 'While in the 
country counties' (of Ohio), 'where the assessor is personally 
acquainted with the circumstances of the tax-payer, and knows his 
wealth, the taxation of intangible property is perhaps feasible, it is in 
the city counties an utter failure. The general property tax has 
become in the city counties ' (of the State), ' to a very considerable 
extent, a tax upon tangible property only; and that no appreciable 
part of the intangible property existing in the city counties is reached 
by our method of taxation.' " 

A New Hampshire commission in 1876 admit, " they are unable to 
frame any law to which a free people would submit, or should be 
asked to submit, that will bring this class of property under actual 
assessment more effectually than it now is." An Illinois commission 
in 1886 declared the existing system to be "debauching to the con- 
science and subversive of the public morals — a school for perjury 
promoted by law." A Connecticut commission of 1887 reported: 
' ' The proportion of these intangible securities to other taxable property 
has steadily declined from year to year. In 1855 it was nearly ten 
per cent, of the whole, in 1865 about seven and a half per cent, in 
1875 a little over five per cent., and in 1885 about three and three- 
quarters per cent. Yet during the generation covered by these statis- 
tics the amount of State, railroad and municipal bonds, and of West- 
ern mortgage loans, has very greatly increased, and our citizens have, 

in every town in the State, invested large sums in them 

The truth is that no system of tax laws can ever reach directly the 

great mass of intangible property As the law stands, it 

may be a burden on the conscience of the many, but it is a burden on 
the property of the few, not because there are few who ought to pay, 
but because there are few who can be made to pay." 
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Virginia statistics at hand are scanty, but from those available 
(Auditor's Report for 1899) the following selections are pertinent. 

The amount of money on deposit with banks, corporations, etc., 
returned for the entire State was only $2,777,473, the city of Rich- 
mond returning $426,668; yet the banking houses of that city alone 
reported as having on deposit in February, 1900, the sum of $14,650,- 
737.60. The value of personal property of all kinds returned for 
taxation in Richmond was $16,226,853, while merely the capital 
invested in business there is shown by the trade reports to have been 
$25,502,832; though the entire capital invested in business, trade, etc., 
not otherwise taxed, that the assessors could find in the whole State 
amounted to only $6,946,342. The valuation of taxable real estate 
in Richmond was $44,557,570, almost three times the value of per- 
sonalty returned. In Norfork the disparity in the aggregate value of 
the two kinds of property is still greater; realty being, $21,178,110; 
personalty, $3,937,320, only one-seventh the value of the real estate. 
The assessed value of real estate for the whole State was $311,385,- 
460; of personalty, $102,886,723. Virginia is not so thickly settled 
or so highly developed in a material aspect for it to be at all probable 
the value of its personal property equals that of its land, yet in the two 
largest cities of the Commonwealth these two species of property must 
very nearly approach each other in value. That the difference is so 
great as the tax returns indicate, is patently untrue and absurd. 
Misleading inferences may possibly be drawn from Virginia compari- 
sons; for some property which is not returned in one form may in some 
instances be returned in another. Nevertheless, the few figures pre- 
sented suffice to show that the people of this State, as do those of others, 
are suffering under a system incapable of fair and efficient adminis- 
tration. 

And how frequently double taxation is the outcome of attempts to 
tax personal property in all its forms and wherever it may be. A 
citizen of Virginia has capital invested in some business in Maryland 
or other State, which business is taxed there as property situated 
within the State, while the same property is taxed by the Virginia 
statute as money invested. Again, a resident of Virginia is assessed 
on his shares of corporate stock no matter in what State the corpora- 
tion may have been organized or is located, and notwithstanding such 
corporation is taxed on its capital and assets in the State of its creation. 
Although the capital of a corporation is taxed either against the cor- 
poration itself or against the shares in the hands of stockholders, yet 
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if such capital is invested in real estate it is still taxed as capital stock 
and, in addition, as real estate pays the specific land tax. 

And the Virginia statute has been framed with some regard to the 
avoiding of double taxation. Other States have not been so particular, 
and cases amounting almost to confiscation can be cited from their 
records. 

For the purpose of attachment, garnishment, etc., the law holds the 
situs of personal property to be where it is, or where the debtor or 
holder resides; but to subserve the necessities and uphold the absurdi- 
ties of the personal property tax it regards the situs as following the 
person of the owner. The creditor living in Virginia has indisputable 
evidence that the debt owing him by the debtor residing in New York 
is located in Virginia, because he pays taxes on it there; while the 
debtor has irrefutable proof that this debt he owes the man in 
Virginia is situated in New York, because a creditor of the. Vir- 
ginia man has seized it there. Now on the same state of facts 
two perhaps perfectly honest men swear to diametrically opposed 
conclusions. What is the seeker after "things as they are" to 
think ? 

Thus it is apparent that the honest men, those dependent for their 
support on property held in trust for their benefit, as widows, orphans 
and others incapable of self-support, and those whose chief wealth 
consists in visible tangible property and land, mainly the agricultural 
and well-to-do laboring classes, experience a full and strict enforce- 
ment of the law upon their property, while the astute merchant, man 
of business, manufacturer, financier — men for the most part earning a 
support without the aid of income from their investments — are enabled 
either by perjury or flimsy technicalities to evade assessment and 
exempt much of their wealth from its obligation to contribute to the 
public revenue. Nor are these men, in using this advantage, so easily 
attained and strongly appealing, much to be blamed, as human nature 
appears in this world; they feel the law to be unjust, frequently in its 
operation the cause of double taxation; they see that to comply 
strictly with its provisions will expose their business methods to the 
inspection of competitors and their private affairs to the curiosity of 
the public; they know many will evade the law, obtaining an 
advantage over them, and they do not propose to bear all the burden. 
Hence they satisfy their conscience and save their pocket. 

A law, however theoretically perfect, that in actual administration 
taxes one man's property and allows that of another to escape; that 
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mulcts some kinds of property twice, even three times, and other kinds 
only once; that oppresses business and hampers the movements of 
capital; that puts a premium on dishonesty and gives a reward to 
sharpness, is a disgrace to any system of jurisprudence, and should not 
be endured by a civilized people. 

And in another place Mr. David A. Wells says: " Almost in every 
country on the globe where a direct tax on personal property in the 
hands of individuals has been laid, the system has exhibited the same 
features of badness. No experience in any country has suggested any 
practical improvements of it. It has never been improved; it has 
never grown better; it has always, under all circumstances, exhibited 
a tendency to grow worse. It is a fact creditable to the superior in- 
telligence of other lands that it is no longer found in any civilized 
country on the globe, the United States alone excepted; and in this 
country it is no longer found in Pennsylvania, New Jersey, and per- 
haps some other States. ' ' 

To this long indictment it will be answered : granted the tax system 
of Virginia is faulty and unjust, what can be substituted in its place ? 

It is a hazardous and delicate undertaking — beyond the scope of 
this article and above even the ability of its writer — to attempt the 
construction of a scheme of taxation in all its details to take the place 
of a system which in its main features has been that of Virginia for so 
many years. All her industrial, commercial and social institutions 
have grown up under it, and, as best they could, have adjusted them- 
selves to its working. Vicious as the present system is, no radical, 
complete change — which, indeed, will finally be necessary — should be 
made without the fullest investigation and deliberation. For every 
interest in the commonwealth will be more or less affected, though all 
beneficially, if old postulates are cast aside and more correct, scientific 
principles allowed to prevail. Yet it should be permitted to suggest 
that the State at least put itself in a position to secure reforms so 
obviously needed. 

It is first essential to rid ourselves of the sophistical dogma, ' ' that 
in order to tax equitably it is necessary to tax everything." Only 
objects and instruments should be selected that are "within the same 
sphere of completion," that can effectually be reached, and that are 
clearly within the territorial jurisdiction of the State. Imposed in ac- 
cordance with these maxims, taxes will automatically and equitably 
be diffused through the community, and the amount of each citizen's 
contribution will be in proportion to his capacity as consumer and owner. 
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The framers of the new constitution will have the opportunity of 
initiating the reform, as action by them is essential to any substantial 
relief. The organic law should be altered so that future legislatures 
(whose delicate and momentous task it will be to work out a more cor- 
rect system) will not be trammelled by provisions requiring universal 
and infinitesimal listing. Let them be free to modify our existing 
laws as open-minded investigation, "accepting things as they are and 
dealing with them as they are found," will suggest. Virginia once 
led the way in proclaiming and establishing true principles of political 
government. It would be glory as great to show her sister States a 
government which imposed its fiscal burdens with a just and effectual 
hand. 

A fragment from the mass of fact and argument to be found in 
"Theory and Practice of Taxation," by the late David A. Wells, has 
here been applied to the condition fronting us in Virginia. If the in- 
formation and enlightenment contained in this one volume were even 
moderately diffused, the problem were already solved. 

Kirkwood Mitchell. 
Richmond, Va. 



